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July 23,2001 

Beverly Cook 
U.S. Department o f  Energy 
Idaho Operations Office 
850 Energy Drive 
Idaho Falls, ID 83401-1563 

Re: Determination of Dispute 

Dear Ms. Cook 

Dirk Kempthorne, Governor 
C. Stephen AUled, Director 

Please find enclosed my Memorandum Decision and order writtcn pursuant to paragraph 
9.2(0 of the 1991 FederaJ Facility AgremedConsent Order (FFA/CO). This document 
reflects my final determination, following consultation with EPA, of DOE'S Statement of 
Dispute dated March 16,2001 as regards its February 26,2001 request to extend 
deadlines under the Pit 9 Recard of Decision (Pit 9 ROD). 

Cc: Governor Dirk Kempthome 
Attorney G e n d  Alan G. Lance 
Charles Fbdley, EPA Region 10 Acting Regional Administrator 
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This Memorandum Decision and Order i s  Written purmant to paragraph 9.2(f) of 

the 1991 Federal Facility AgreementKonsent Order.(FFNCO). This docummtreflects 

my fd determination, following consultation with =A, of DOE's Statement of Dispute 

dated March 16,2001 as regards its February 26,2001 request to extend deadlines under 

the Pit 9 Record of Decision (Pit 9 ROD). 

In making this determination, I recognize the need to reach timely resolution of 

environmental problems fiom historic activities at the LNEEL to safeguard the Snake 

River Plain Aquifer and the people, environment, and economy that depend on it. 

For over four months, DEQ has attempted to work in good faith with DOE to 

resolve this dispute. However, the infomation DOE has supplied d h a g  this b e m e  

bas not demonstrated good cause fbr the additional schedule extension. Factors within 

DOE's control have field the schedule delays mcountered since the agencies 

restructured the project in 1997 and form the basis for the prowacted schedule it now 

proposa. Thus, it appears DOE is seeking relief from schedule delays largcly of its own 

making. 
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During the entire COUTSC of the Pit 9 project, DOE has not honored its agreements 

or acted in the collaborative manner that has enabled us to achieve successfbl redts 

elsewhere at the INEEL. This history and DOE’s course of conduct and actions during 

the last 4 months lead me to conclude that continued discussions will not lead to mutually 

agreeable resolution of the dispute and will only futther delay the project 

To date, DOE has not taken advantage of opportunities to compensate for 

schedde delays, and its actions have undermined its repeated verbaI assurances to the 

State regarding &e Pit 9 Project. Therefore, because of DOES lack of accountability, I 

find it reasonable and necessary to requjre DOE to idmtify by October 21,2001 the 

schedule and cost basis for meeting the objectives of Stage XI of the Pit 9 Project to 

enable it to submit a draft remedial action report by April 2003. In addition, I require 

DOE, beginning April 1,2002, to submit to DEQ a d  EPA s d - a ~ u d  reports 

on its work to meet the wbjdves and schedules of the Pit 9 ROD. These reports must 

include 8 statement documenting whethez DOE and its con&actors have performed 

sufficient work to allow achievement ofFFNCO requirements and concisely describing 

any impediments to meeting the schedule and DOE’s efforts to remove these 

impediments. 

Should DOE be unable to identitj. how it will meet the objectives and schedules 

for the Pit 9 h j e c t ,  DEQ wiIl consult With EPA to enforce performance of DOE% 

obligations BS appropriate- 
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History of UnfulfilIed Commitments 

In reachii~g this determination, 1 am k d f d  of the tlistoq ofthe Pit 9 project, 

DOE’s repeated promises to the State of Idaho ConcCrniDg buried waste in general, and 

DOE’s current rehsal to recopire its obligation to retrieve md treat buried transuranic 

waste Iocated in Idaho. 

As context for this decision, I: feel it is relevant to set forth this history, which 

began in 1970 when the Atomic Energy Commission promised Gavemor Andrus and 

Senator church that transuranic waste buried at the INEEL would be removed fiarn the 

State of Idaho Within the decade. During the next twenty years, nothing was done to 

meet this promise, 

In 1991 DOE, EPA and DEQ signed the FFNCO, which established a process for 

cleanup of the INEEL, incIuding the Subsurface Disposal Area (SDA). In that same year, 

DOE addressed the National Academy of Sciences, proposing to conduct the Pit 9 

Action Demonstration Project as a rnean~ of evaluhg retrieval and treatment 

tschnalogks for buried TRU waste commencing in 1992. DOE advised the National . 

Academy of Sciences that Pit 9 was selected for this technology demonstration because: 

1) the waste characterization was rclativdy well known, 2) the Fit boundaries wcre 

. relatively well hown, 3) there was a relatively large spectrum ofplutonium waste forms 

in soils, 4) there were smaller amounts of difficult to handle waste forms, and 5)  the 

preliminary performance assessment indicated that removal would be required due to the 

quantity of plutoniUm. In 1993, DOE, EPA and the State of Idaho signed a Record of 
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Decision agreeing to the Pit 9 Interim Action Project with waste retrieval and treatment to 

be completed by 1997. 

Fn 1995, DOE and the State of Idaho scttled litigation involving DOE’s analysis 

of tbe mvjmnmental $pacts of INEEL activities. The settlement reatximed the 1991 

JTA/CO and fhther requirtxi the removal of all transuraat ’c waste locate4 in Idaho by no 

later than 201 8, Shortly after this agreement was signed, however, DOE indicated that it 

did not interpret the agreement to require removal of buried transurani c waste. 

In 1997, after DOE missed deadlines under the Pit 9 ROD, DOE, EPA and DEQ 

entered into an Agreement to Resolve Disputes under the FFNCO. The Agreement 

required DOE to pay $940,000 for missing deadline+ and rescheduled and restructured 

the required activities at Pit 9. In the Agreement, DOE also reaffirmed its c o d t m e n t  to 

perform Pit 9, to demonsirate retrieval technology and to consider the results in the 

o v d  WAG 7 Remedial Investigation and Fern’bility Study W S ) .  

In that same year before the House Subcommittee on Oversight and Investigation, 

Secretary of Energy Peiia and DOE Idaho Manager Wilcynski renewed DOE’s 

commitmtnts regarding buried waste at Pit 9. Mr. Wilcynski testified 

DOE will maintain its commitment to the citizens of Idaho 
notwithstanding the presmt difficulties with LAMES and Pit 9. On May 
23,1997, Mr. Alm and 1 met with the Idaho Governor Phil Batt and 
Attorney General Al Lance. During this meeting Mr. Alm renewed the 
Department’s commitment to the State of Idaho and EPA to M l l  its 
obligation unda its cleanup agreement with respect to Pit 9 and the 
remaiuing 87 acres of buried waste. Since that time DOE has been 
working closely With the State of Idaho and EPA Region 10 to resolve 
current issues associated with the Pit 9 project. 
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Furthermore, Assistant Secretary Alm promised support of Pit 9 ’s  INEEL Buried 

Waste Program, including a promise to provide an additional f10 million in fiscal year 

1999 to support project information needs. (It is unclear, however, to what extent DOE 

ultimately proGded or used fimds for this purpose.) In 1998, DOE again renewed its 

commitment to Pit 9 in a report to Congress supporting the revised approach for Pit 9 and 

buried waste. Under Secretary Moler testified in a Senate hearing that ‘DOE is most 

anxious to begin its cleanup of waste at Pit 9.” DOE Idaho Manager Wilcynski also 

wrote to Govemor Batt stating he would ‘‘ensure the safe remediation of buried waste to 

agreed schedules.” Finally, in 1999 Sccre$ary Richardson expressed to Governor 

Kempthorne his “unwavering commitment to the expeditious remediation of Pit 9.” 

Accordingly, during the last 30 years, and more specifically throughout the last ten years, 

DOE has continudy expressed its commitment to the completion of the Pit 9 Project and 

the removal of buried waste. 

At the same time, however, disturbing evidence of bad faith has come to light. 

During depositions of state employees in the ongoing litigation between two Lockheed 

subsidiaries over the original Pit 9 contract, DEQ received documcats indicating DOE 

was not sincere in its commitmcsts’as early as 1997. Notes fiom a meeting of DOE- 

Idaho management, held only two weeks after signing the 1997 Agreement to Resolve 

Disputes, indicate that DOE intended to ‘%it and deal with Pit 9 with the rcst of the pits 

and trenches a few years down the road” and ‘krould do additional charactenza - tionand 

testing to try to preclude retrieval.” These remarks are counter to the 1997 Agreement’s 

stated intent and accompanying commitments by Assistant Secretary A h  and the DOE- 
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Idaho Manager. They align conspicuously, however, with DOE’s ef3orts in intervening 

years, the current status of the Pit 9 Project, DOE’S request far extension, and its 
“ 

settlement proposals in this rfispute. 

Current Dispute 

On February 26,2001 DOE requested extensions of the Pit 9 Project schedule of 

approximately 88 to 149 months. The Pit 9 Project dates. as revised by the 1997 

Agreement to Resalve Disputes, the requested uctensicms and the nnnuLgtive years of 

schedule sljppage are set forth below. The significance of these documents and 

relationship to pe.&mmnce of the fit 9 ROD are explained in footnotes 1-3. 

nates Revised Per 1997 Ae reemen t DOE’S ProDosed Extension4 

April2003 (Draft Sage II RA Report)’ 
April 2003 @raft Remedial Design Stage I@ 
September 2003 @raft Stage m FUW & O M  Plan)3 

August 2010 (7.25 yrs.) 
August 2013 (10.25 yrs.) 
February 2016 (1325 yrs.) 

DOE’s based its February 26,2001 request fQr axtension on the asserted 

“difficulty of designing, constructing and operating the complex nuclear facility required 

Stage II of Pit 9 mvoIvcs the excavation and retrieval of tmmram ‘c waste b n  a20’x 2O‘arcawithinPit 
9. DOE is required to submit a Remedial Action (RA) RepW at the conclusion of this demoastradon stage. 
This repart describes how &e cleanup objectives csmblished by the Record of Decision wke nut. Under 
DOE’S new proposed t&edde, DOE would not begin Stage II eonstnrction until sum~ner 2004 and would 
not begin a m d  waste m m v a l  until aunmer 2008. Actud waste rrtricvd would take nearly E yczr and a 
half based 011 DOE’s CUITmt projectjam for Stage II. 

Stage m of Pf 9 involves the fuIl-scale excavation and retried of TRU waste in Pit 9. The Stage III 
Remedial Design mcludes plans and specificatictus for a Wl-sscale r&eval facility at Pir 9. Under DOE’s 
proposed schedule, DOE will take an addditioml4 years from the canclusion of tfie Stage IT removal before 
submitting the Sage III b e d i a l  Design. During this rime, DOE does not ~ ~ O S C  Id rcmdve any waste. 

Tbe STagc M Remedial Action Work Plan and Operation and Maintenance Plan is a document that 
provides a schedule fur waste removal and details of clea~up field operations. DOE i s  ~smposing an 
a d d i t h d 2 . 5  years to prcpatc this document after approval of the design. Under the mended deadline 
sccnaria, a reasonablc schedule assumpdon is &at a c i d  was= rrtrievaI opcraricms for Stage III Wodd not 
begin mil 20 18; which is roughly ten years from the conclusion ofthe Sage II &wal efforr 
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difficUltieS”: 

1. 

for Stage II of OU 7-10.” However, DOE identified only three “compkxities and 

Underestimation of “saficty“ issues, including the need for “a hard-walled 
primary confinement struch~e with one-of-a-kind retrieval and monitoring 
systems.... I9 

2. 

3. 

‘prastic” changes to ”Data Quality Objectives” requiring ”in situ 
charactcriZatiw based on a 2 x 2 -& square by 6-in- thick grid over the 20 
x 204. excavation.” 

‘The level of dtcision=rnaking involvtmcntby the agencies d e n g  weekly 
reviews of engineering details and trade studies.. . .” 

DEQ and EPA project managers determined each of the Won jdentificd by DOE 

was either Within DOE’S control or rnischaractexhed the Situation, and could not find 

good cause to justify the extensions requested. On March 4,2001, DEQ and EPA denied 

DOE’S request for extension. On March 16,2001, DOE invoked I dispute resolution u d e r  

Paragraph 9.1 of the FFNCO over DEQ and EPA’s denial- On March 27,2001, DEQ’s 

representative on the Dispute Resolution Committee @RC) recommended that this 

dispute be elevated immediately to the Senior Executive Committee (SEC). EPA and 

DOE’S representatives c o n e d  in this recommendation. 

I met i n f o d y  with DOE-Idaha manag~s5 pcr th& request on April 4,2001. Ia 

that meeting, Ms. Cook informed me DOE was reViewbg its nqukemeats for retrieval in 

the SDA to determine to what extent there was flexibility to reduce project time and cost. 

I in turn advised DOE that resolution of this dispute must meet the State’s objective that 

buried t ransurdc waste be retrieved fiom the SDA, *ated and removed h m  Idaho. 

On April 17,2001, I met with my DOE and EPA count~lparts on the SEC in a 
’ 

formal dispte rwoh;ttion meeting when I reiterated that DOE must filfill the obj cctives 
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of the Pit 9 ROD to demonstrate retrieval and treatment so as to apply them in the 

remainder of WAG 7. I emphasized that the State’s objective was €or buried trans\rranic 

waste to be retrieved and treated. Subsequent to these meeting, DOE proposed 

settlements that failed to commit to the retrieval of buried transuranic waste. 

DOE’s May 4,2001 settlement offer amounted to an abandonment of Pit 9 as a 

site for retrievd without justification, suggesting a move to a different pit to repeat the 

same failed history that has occurred at Pit 9. After sp&g over a decade evaluating 

the contents of Pit 9, completing a 90% design for Stage II and spending millions of tax 

payer dollars, DOE proposed to move to a different site and change the operating 

panmeters fiom a 20’ x 20’ dcmomtration area to a 50’ x 50’ area without any stated 

benefit for the change in size and Iacation. 

The May 4 proposal also involved a design process extending though 2006 with a 

projected construction phase from 2007 through 2009 followed by actuaI operations from 

201 1 thaugh 201 6. The proposal futher identified the need to recreate considerable 

design documentation that has already been completed specific to the Pit 9 Remedial 

Design and Remedial Action Work Plan, DOE’s proposal fail& to identijr how this 

approach would meet the requirements of the Pit 9 ROD and address schedule extension 

issues that arc the name ofthe dispute. 

DEQ rejected this proposal, and on June 5, I again spoke with my counterparts on 

the SEC via tekphont conference call. 1 reiterated that the objectives of the Pit 9 ROD 

must be met so as to that buried transUranic waste in the remainder of WAG 7 could be 

re~eved and treated. We agreed to direct OUT staffs to meet .on July 10- 1 1 for the narrow 
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purpose of discussing diEkrences in schedule assumptions. However, prior to a letter 

fkom DEQ and EPA representatives limiting the purpose back down to that agreed upon 

by the SEC, DOE issued an agenda that included revisiting the objectives of the Pit 9 

ROD and discussing “radically chang[hg] the approach currently documented in the 

ROD.” DOE’S efforts to fundamentally change the agreed-upon purpose of the July 10- 

1 I meeting are not consistent with good faith negotiations. 

In. addition, DOE did not fulfill commitments made to me in support of extending 

dispute resolution discussions. DOE did not provide basic value engineering Somation 

nor the critical review of the application of i t s  own requirements (per my discussion with 

DOE management 011 ApnI 41, many of which are major contributors to the “complexity“ 

and “one-of-a-kind” features that DOE now complains are causes far schedule deIays. 

Instead DOE informed state representatives that it would need three months to develop 

sufficient details and justifications to quantify what, if any, schedule acceIeration and cost 

reductions could occur with a list of canceptual optional changes. 

It is apparent DOE made no effort to meet its April 4 commitmmt to me. It is this 

lack of follow through--rcneging in some cascs-on commitments made by DOE during 

dispute resolution discussions that leads me to conclude further discussions at this level 

will not be productive. Based on the infomation DOE has provided and its actions 

during the course of this dispute, I condude the schedule delays cnc0Ur;tered since the 

1997 Agreement to Resolve Disputes and proposed in DOE’S request for &tension are 

largely of DOE’S own manufacture and do not form the basis of good cause. 



Memorandum Decision and order 
July 23,2001 
Page 10 

Review of DOE% Grounds for Extension 

Although DOE asserts changes in schedule assuntptions as bases for its exteasion 
5 

requess the fundamentaI schedule assumptions for the restructured Pit 9 project appear to 

have remained relatively constant since DOE developed them in 1997. 

To hplemcnt the Agreement to Resolve Disputes, DOE produced two documents 

h October 1997 with input from DEQ and EPA: the Remedial DesigdRemedial Action 

Scope of Work and Remedial Design Work Plan and a supporting document entitled 

‘Planning Basis for OU7-7-10 Remedial DesigdRmedial Action Contingency Scape of 

Work” These documents included the schedules and assumptions used to establish 

enfbrceable deadlines for defiverables for the three stages of t he  restructured Pit 9 project. 

To ensure there was a clear understanding of objectives, DOE dwkoped a work 

breakdown structure that supported the schedule commitments. The schedules and 

asSUmptions gave DOE tkne to ensure the project design and remedial action work plan 

would camply with DOE’s own rcqUirements. 

MhiIe the fundamental sche&.de assuinptions have remain largely unchanged, 

DOE decisions in the intervening years have caused sipificant schedule delays and 

added considerable complexity to the project, excecdlng the defined scape a d  approach 

identified 1997. One example of DOE’s Unilateral decision-making came early in the 

process when DOE determined to place design activities far Stage II on hold pending thc 

outcome of DOE’s safiety review panel focused on probing, a process that took an 

estimated 14 months. The design activities in question were not related to the issue of 

probing and could have moved forward pending the outcome of tbis safety T W ~ ~ W .  

. 
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Xn another example, DOE met with DEQ and EPA Project Managers in January 

2000 to request delays in procurmerit of Stage II retrieval equipment. DEQ and EPA 
.. 

denied the request since it lacked technical merit and would impact Pit 9 Project 

milestones. In May of 2000, DOE informed DEQ and EPA of its u t d a t d  decision to 

postpone procurement of Stage II retrieval equipment. These and other unilateral DOE 

decisions have caused schedule delays of which DOE now complains. 

Tn its extension request, DOE references “complexftics and diffidties.” The 

‘‘complexities and difEculties” known to DEQ have either been present since schedules 

were developed in 1997 or are of DOE3 own creation. While developing milestones in 

1997, DOE assumed the facility would be a Hazard Category 2, Performance Class 3 

nuclear facility to estimate the scope and complexity oftha saf t ty  analysis. Many of the 

samc ‘safelf issues were also raised during the earlier effort to remediate Pit 9 undex the 

LMAES subcontract- Yet, DOE requests an extension based on Stage Iz construction 

‘keqUiremmts” of a ‘%hard-walled primary conhnemtnt structure with onesf-a-kind 

retrieval and monitoriag systems.” 

The confinement and “one-of-a-kind” design fatures stem from design choices or 

fiom DOE’s interpretation of its own rcquhemcnts, whkh were in place at the time the 

schedule was established in 1997. Notably, DOE‘s own contractor questioned the basis 

for many of these dderminations in August of 1999. Experience &om other sites and a 

recent review of these requirements leads DEQ to conclude several of these requirements 

are not necessary and should have been Waived or interpreted in a way to facilitate a more 

timely and cost-effwtive project while still allowing safe performance of the work. 
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DOE‘S second stated reason is eqd ly  uncompelling. The Pit 9 h j e c t  has, since 
“ 

its inception, envisioned the retrieval and separation of wastes containing 10 nanocuries 

wastes containing less than this level and characterization for disposal. The 1997 

schedule accomtcd for DOE’S conservative assumptions regarding the conditions in Pit 

9. In its February 26,2001 extension request, DOE did not specify &e data quality 

objectives (DQO’s) referenced as “drasticaily changed” DEQ is not aware of data needs 

that require or limit DOE to the smalI meticulous, retrieval 6 d  (2’Cx6‘’) proposed by 

DOE in the 90% design. The DQO’s do not require in-situ characterization as opposed to 

ex-situ characterization. Whether charaetexization is performed in-situ or a-situ is 

irrelevant to the primary data parameters necessary for separation of  waste strcams for 

treatment and disposal. 

DOE, P A  and DEQ jointly identified the physical charactexbation data needs 

used to develop the schedule for Stage XI during meetings heId in June and Allgust o f  

1997. The approach agreed upon in 1997 uses a combination of video recording of the 

retriwal operations, Written description ofdnrm locations within the excamtion, 

observational assessment of breached containus and surrounding soils, and sampling of 

waste, soils and underburden, 

DOE subsequently made design choices that added complexity to this approach. 

DOE did not jnfom DEQ and EPA that the path being pursued on the design wodd 

result in a schedule that would result in milestones being missed. Indeed, DOE supported 

in-situ characterization as more cost-effdve and time-efficient than ex situ. In its 
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current request for extension, however, DOE now citw in-& characterization as one of 

the primary bases for increased schedule delay and costs. 

Finally, DOE’s statement about agency invohement in deciSian-making as a 

ground for schedule delay is misleading. Indeed, it appears DOE and its mntractor’s own 

internal decision-making is the source of this delay. Throughout the process, DEQ and 

EPA have expeditiously performed their regulatory review function within the 

timafiames set forth in the FFMCO. DOE delivered a D d t  90% design for Stage II on 

schedule. DEQ and EPA commcnts on the Draft 90% design were largely resoIved in a 

November 2000 technical meeting2 and the few remaining EPA and DEQ comments 

could be mdiIy addressed. However, DOE has yet to resolve many of INEEL’S internal 

design comments. 

DOE’s proposed schedule identifies January 2003 for submittal of a final 90% 

design. Based on the discussions at the July 10-1 1,2001 meeting, it appears that the first 

11 months contained in DOE’s proposed extended schedule for ‘‘agency comment 

resolution,” are needed to reestablish the INEEL design team for the p j e c t  and resolve 

internal INEEL comments on the design. Once again, it appears DOE’s voluntary and 

unilateral decisions to halt activities and not act to redress schedule delays is the cause of 

further schedule slippage. Accordingly, DEQ cannot accept DOE’s internal “agency” as 

good cause to‘ support schedule extension. 

Furthermore, in its request for extension, DOE concluded that one of the 

underlying concepts in the schedule a,geed to at Pit 9, parallel tasking, is inappropriate. 

Although DOE cited other reasons, such as “‘the limits of reasonabIe science and sde 
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enginming standards,” at the July 10-1 1,2001 meeting DOE indicated the rejection of 

this time-saving concept is largely because of a DOE Order put in place in October 2000. 
z 

Under the FFNCO, the agencies have traditionally agreed that applicable, relevant and 

appropriate requircmcrits are determined at the t h e  of the ROD. Xu this instance, DOE 

appears to have imposed a new recpirement Unilaterally without discussion with the 

reguIators. DOE’s new schedule provides for seriaI tasking of pmjtcts resdting in 

considerable protraction of the schedule. . 

For example, the Pit 9 project ROD set skaultantous milestones for completion of 

the Sbge II Remedid Action Report and the Draft Stage III design. DOE’s new schedule 

has tbese event occurring three years apart. The extension request provided no 

explanation for this change beyond thc conclusion tbat “such a complex faciliw simply 

cannot be constructcd and placed in operation within the time fiame originally allotttd” 

This,conclusion is not supported and indeed is contradicted by cammen& by DOE’s 

’ 

contractor to the Draft 30% design, where BBWI pointed out that cat& tasks could be 

performed simultaneously with others to help compress schedule and cost. It appears 

DOE has again unilaterally chosen a come  that leads to a longer schedule when other 

options are available to reduce the schedule while stiil safely p e r f i i g  the work This 

does not constitute good cause for a schedule extension. 

None of the reasons identified in DOE’s Request for Extension or Statement of 

Dispute foxm the basis for good cause. After four months of discussion, it appears 

DOE’s budget planning assumptions may be a key, if not the driving force, behind 

DOE’S request for extmsion. In the July 10-1 1 meeting, DOE’s Remediation Project 
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Manager indicated the protracted schedule was based jn large part on DOE’s assumption 

of limited funding scmarios. Ifbudget assumptions are driving DOE’s request for 

extension, DOE should discuss them fully with DEQ and EPA under the processes 

.. 

established by the FFA/CO to address inadequate Congressiondl appropriations instead of 

camouflaging them with other stated reasons. Doing otherwise prevents the State from 

msauing its deanup priorities are appropriately addressed. 

The lack of ~ a n s p m c y  and consistency in DOE’s schedule assumptions as a 

whole are troubling. For example, whea DOE submitted the 90% R a n d a l  Design and 

Remedial Action Work Plan in June 2000, it provided a hel ine that exceeded the 2003 

enforceable deadline for by over five years. When it submitted its request f a  extension 8 

months later in February 2001, this date grew to o v a  scvc~l years. 

Another problem with DOE’s current requcst for extension is that it has 

disconnected the Pit 9 h t d  Action Demonstration Project fkom the overall Remedial 

Investigation and Feasfiility Study for the SDA (WAG 7 RIBS). Throughout the entire 

history of this ten-year project, these two items have been linked. In particular, 1997 

when deadlines were missed at the Pit 9 Demonstration Project, the schedule for WAG 7 

RXFS had to be amended as part of the resolution of that dispute. On April 20,2000, 

members of the WAG 7 Projest Management Team reafkned in Writing that data fiom 

Stages I and II of the Pit 9 Project are necessary to support the WAG 7 RUFS. 

However, DOE’s request for extension and its s~ttlement proposals this time 

around attempt to isolate issues involving the Pit 9 Project fiam’ intmclated questions 

about retrieval of buried waste in the SDA. Tbe request for extcnsion would have the 
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W S  for WAG 7 completed many years before the Pit 9 hterim Action Demonstration 

Project is ever constructed, Similarly, the May 4,2001 settlement proposal by DOE 

made no provision to address retrieval of b&ed waste in the WAG 7 13vIFS. DEQ cannot 

accept DOE’S attempt to disconnect the objectives of the Pit 9 ROD from the WAG 7 

RI/FS. 

Conclusioas 

DOE has repeatedly made and broken its Commitments regarding remediation of 

buried waste io the Pit 9 project and in the SDA BS a whole. There are indications of bad 

fahh in prior negotiations and in the conduct of DOE as a whole at Pit 9. DOE has been 

unwilling or unable to redress the fimdamental causes of project delay and has fi-ustrated 

the State’s efforts to move the project forward Since it invoked dispute in March, 

DOE’s settlement offers during the course of this dispute have alternatively sought to end 

the Pit 9 project, begin mew the cycle of delay by moving problems already encountered 

at Pit 9 to a new location without addressing the underlying problems, and proposed 

conceptual design changes without quantifjbg their effect on project schedule or cost. 

’ 

. 

During this timef?ame, however, DOE has made DO constructive attempt to 

address the fundamental problems with the project. lt was especially disheartening that 

as of July 11,2001, it would take INEEL tbree months to reestablish i ts  design team and 

quantify schedule and cost benefits of proposed operational changes. DOE’s offers of 

settlement provide no benefit over its original request for extension on the Pit 9 Project 

and appear to have greater potential for exacerbating, rather than reducing, the 

complexities and difficulties DOE cites as justification for this delay. Furthermore, 
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during the four months since it invokcd dispute, DOE has not invested its resources in 

productively evaluating its opportunities for reducing or remedying its stated causes for 

delay. 

Therefore, I find DOE has not demonstrated good cause its request for 

extension- The stated reasons foor this extension request are based on factors known to 

DOE or rcasonably ascertainable to DOE in 1997 at the time the schedule was 

renegotiated, or otherwise within DOE’S conbol None of the project parameters has 

’been modified such as to cause the delay of this project for an additional thirteen years. 

Any delays or schedule slippage is in large part due to choices made by DOE in the 

design phase offhis project and its unilateral decisions to curtail or alter its activities. 

DOE’s actions have contradicted its promise to expedite the performance of the Pit 9 

ROD, and instead corroborate an intent to delay Pit 9 and preclude retrieval. %e only 

. resolution that is acceptable to DEQ is a continued aggressive project schedule for the Pit 

9 Interim Action Project so that rctricval technology is devcloped and can be evaluated in 

the RVFS for WAG 7. 

Because DOE has failed to show good cause fa schedule extension, the deadlines 

established under the 1997 Agreement to Resolve Disputes remain in effect. DEQ’s and 

EPA’s March 4,2001 denial of DOE’s request for extension is therefore AFFIRMED. 

DOE’S February 26,2001 request for extension is therefore DEMED. 
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ORDER 

As previously indicated, DEQ L o  finds it reasonable and necessary to require 

DOE to document its ability to achieve FENCO requirements. DOE is therefore 

ORDERED to: 

1. Identify by October 21,2001 the schedule and cost basis that will enable DOE 

to meet the objectives of Stage II and submit a draft remedial action report by 

April 2003. 

2. Beginning April 1,2002, submitting semi-annual progress reports on its work 

to meet the objectives of the Pit 9 project ROD, which include a statement 

documenting whether DOE and its contractors have performed sufficient work 

to allow achievement of FFNCO requirements and concisely describing any 

impediments to meeting the schedule and DOE’s efforts to m o v e  these 

impediments. 

Should DOE be unable to iden* how it will meet the objectives of Stage II 

within 90 days, DEQ will work with EPA to assess pmalties and to enforce DOE’s 

performance of its obligations as necessary. 


